58-58-1.

PRENEED FUNERAL ARRANGEMENT ACT

Short title.

This chapter is known as the "Preneed Funeral Arrangenent Act."

58-58- 2.

Definitions.

In addition to the definitions in Section 58-1-102, as used in this chapter

(1)

(2)
(3)
(4)
(5)

(6)

(7)
(8)

58-58-3.

"Beneficiary" nmeans the individual who is to receive the benefit of the
personal property and services purchased under the preneed funeral arrangenent
contract at the time of his death.

"Board" nmeans the Preneed Funeral Arrangenent Licensing Board created in
Section 58-58-3.

"Buyer" nmeans any person who purchases a preneed funeral arrangenent as
defined in this chapter

“Incidental to the tinme of purchase" neans within 90 days foll owi ng the date
of purchase.

"Li censed provider" neans a |icensed funeral establishnment that furnishes or

will furnish the services or property purchased under a preneed funera
arrangenent .
(a) "Preneed funeral arrangenent or contract" nmeans any witten or ora

contract or agreement sold in advance of the death of the beneficiary
under which a person agrees with a buyer to provide at the death of the
beneficiary any nerchandi se, goods, services, real property, or persona
property, including caskets, other primary containers, cremation or
transportation containers, outer burial containers, vaults, grave
liners, funeral clothing and accessories, nonunents, grave narkers,
cremation urns, enbal ming services, and funeral directing services as
are typically provided in connection with the final disposition of a
dead human body.

(b) "Preneed funeral arrangenent or contract" does not include a policy or
product of |ife insurance providing a death benefit cash paynment upon
the death of the beneficiary which is not limted to providing the
products or services described in Subsection (a).

"Sal es agent" nmeans an individual |icensed under this chapter as a preneed

funeral arrangenent sal es agent.

"“Unl awf ul conduct" as defined in Section 58-1-501 includes:

(a) engagi ng in, providing, or agreeing to provide funeral arrangenents to
be provided under a preneed funeral arrangenment wi thout first obtaining
a license as a preneed funeral arrangenment provider under this chapter

(b) engaging in selling, representing for sale, or in any other way offering
to sell any contract under which preneed funeral arrangenents are to be
provi ded wi thout first obtaining a |license as a preneed funera
arrangenent sal es agent under this chapter, or as a funeral service
director under Title 58, Chapter 9, Funeral Service License Act;

(c) selling or representing for sale any preneed funeral arrangenent
contract or agreenent:

(i) whi ch has not been approved as to form and content by the
di vi si on; and
(ii) a current copy of which is not on file with the division; and

(d) using the title "funeral service director," "funeral service
apprentice," or "funeral service establishment” unless |icensed under
Title 58, Chapter 9, Funeral Service License Act.

Board - Membership - Duties.
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58-58-4.

(1)

(2)

58-58-5.

(1)

(2)

58-58-6.

There is created the Preneed Funeral Arrangenent Licensing Board consisting

of :

(a) three funeral directors, each of whom are owners or officers of funera
establishnments that are providers under this chapter

(b) one preneed sal es agent;

(c) one owner or officer of an endownent care cenetery; and

(d) two nenbers fromthe general public.

The board shall be appointed and serve in accordance with Section 58-1-201

The duties and responsibilities of the board are provided in this chapter and

shall be in accordance with the provisions of Sections 58-1-202 and 58-1-203.

Li cense cl assifications - Exenptions.

The division shall issue licenses under this chapter in the classifications:
(a) preneed funeral arrangenent provider; or

(b) preneed funeral arrangenent sal es agent.

A person engaged in the sale of funeral nerchandi se who delivers the

nmer chandi se at the tine of purchase or incidental to the tine of purchase is
not considered to be engaged in the sale of preneed funeral arrangenents and
is exempt fromlicensure wunder this chapter even though the nerchandi se may
not be used for its intended purpose until the death of a person at sone
future tine.

Qualifications for |icensure.

An applicant for licensure as a preneed funeral arrangenent provider shall

(a) subnmit an application in a form prescribed by the division;

(b) pay a fee as determ ned by the departnment pursuant to Section 63-38-3.2;

(c) be licensed in the state as a funeral service establishnent;

(d) be free of activities or conduct which, when considered with the
responsibilities of a licensee and the public interest, is a threat to
the public health, safety, or welfare;

(e) file with the application a copy of each form of contract or agreenent
the applicant will use in the sale of preneed funeral arrangenents; and

(f) provi de evi dence of appropriate |licensure with the Insurance Departnent
if the applicant intends to engage in the sale of any preneed funera
arrangenents funded in whole or in part by an insurance policy or
product to be sold by the provider or his sales agent.

An applicant for licensure as a preneed funeral arrangenent sal es agent shall

(a) subnit an application in a form prescribed by the division;

(b) pay a fee as determ ned by the departnment pursuant to Section 63-38-3.2;

(c) be free of any activity or conduct which, when considered with the
responsibilities of a licensee and the public interest, is a threat to
the public health, safety, or welfare;

(d) be a high school graduate or have obtained a certificate of equival ency
approved by the division;

(e) pass an exam nation approved by the division in collaboration with the
boar d;

(f) provi de evi dence that the applicant will be associated with a licensed
preneed funeral arrangenment provider upon issuance of a license under
ternms acceptable to the division; and

(9) provi de evi dence of appropriate |licensure with the Insurance Departnent
if the applicant intends to engage in the sale of any preneed funera
arrangenents funded in whole or in part by an insurance policy or
product .

Term of |icense - Expiration - Renewal .
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58-58-7.

Each |icense issued under this chapter shall be issued in accordance with a
two-year renewal cycle established by rule. A renewal period may be extended
or shortened by as much as one year to nmaintain established renewal cycles or
to change an established renewal cycle.

Each license automatically expires on the expiration date shown on the |license
unl ess renewed by the licensee in accordance with Section 58-1-308.

Grounds for denial of |icense - Disciplinary proceedi ngs.

Grounds for refusal to issue a license to an applicant, for refusal to renew the
license of a |icensee, to revoke, suspend, restrict, or place on probation the
license of a |icensee, to issue a public or private reprimand to a licensee, and to
i ssue cease and desist orders shall be in accordance with Section 58-1-401

58-58-8.

(1)
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(5)
(6)

58-58-9.

(1)

Preneed contract requirenents.

Every preneed funeral arrangenment sold in this state shall be evidenced by a
written contract. The provider shall filed the formof the contract with the
di vision. Approval of the contract by the division is required before any
representation may be made by a provider or sales agent to a potential buyer
or any sale.

Each preneed contract form approved by the division shall

(a) be witten in clear and understandabl e | anguage printed in an easy-to-
read type size and style;

(b) bear the pre-printed nane, address, telephone and |icense nunber of the
provi der obligated to provide the services under the contract terns;

(c) be sequentially nunmbered by contract form

(d) clearly identify that the contract is a guaranteed product contract;

(e) provide that a trust is established in accordance with the provisions of
Section 58-58-9;

(f) provi de that the insurance policy or product is filed with the Insurance
Department and neets the requirenents of Title 31A, |nsurance Code if
the contract is funded by an insurance policy or product; and

(9) conformto other standards created by rule under Title 63, Chapter 46a,
Ut ah Adm ni strative Rul emaking Act, for the purpose of protecting the
i nterests of buyers and potential buyers.

No nmodification of the form terns, or conditions of the preneed contract may

be made without the prior witten approval of the division. The division's

approval nmay not be unreasonably withhel d.

A preneed contract shall provide for paynent by the buyer in the form of

noney, check, noney order, credit card, or negotiable instrument which nmay be

liquidated by the provider within 30 cal endar days after receipt by the

provi der or the provider's sal es agent.

A preneed contract may not be revocable by the provider except in the event of

nonpaynment under ternms and conditions clearly set forth in the contract.

A preneed contract may not be revocabl e by the purchaser or beneficiary except

in the event of a substantial contract breach by the provider or substantia

evi dence that the provider is or will be unable to provide the persona
property or services to the beneficiary as provided under the contract. The
contract shall contain a clear statenment of the manner in which paynments nade
on the contract shall be refunded to the purchaser or beneficiary upon
revocation by the beneficiary.

Payments to be held in trust - Trustee qualifications.

Al'l noney representing paynents for the purchase of a preneed funera



(2)

58-58-10.

(1)

(2)

(3)

(4)

58-58-11.

arrangenent shall be deposited by the provider or sales agent receiving the
payment within ten working days after receipt of cash or cash equival ent or
within 35 cal endar days after receipt of a negotiable instrument.

Al'l noney received under Subsection (1) shall be placed in a trust account

nam ng as trustee a Utah financial institution authorized to engage in the

trust business under Title 7, Chapter 5, Trust Business.

Trust agreenent.

Each trust established by a provider shall be administered in accordance with
a trust agreenent conformng with the requirenents of this chapter, rules
adopted with respect to this chapter, the provisions of Title 75, Chapter 7,
Trust Adm nistration, and all other state and federal |aws applicable to
trusts and trust agreenents.

Each trust agreenent shall require that the provider report funds deposited
into the trust in the name of the beneficiary, the contract nunber, and that
the trustee shall establish a separate account within the trust for each
beneficiary and contract numnber.

Each trust agreenment shall require that the trustee separately account for
each contract and separately record paynents with respect to each contract
made into the corpus of the trust.

Each trust agreenent shall provide for distributions fromthe trust in
accordance with the provisions of this chapter upon the death of the
beneficiary, revocation of the contract by the provider upon nonpaynent by the
pur chaser, or upon revocation of the contract by the beneficiary or purchaser

I nterest earned on trust funds.

Interest earned on trust funds shall be avail able for expenditure according to the
following priority:

(1)
(2)

(3)

(4)

58-58-12.
(1)
(2)

to pay the reasonable trustee expenses of adm nistering the trust within a

maxi mrum anount established by rule;

to pay within a nmaxi num amount established by rule the reasonabl e provider

expenses associ ated with:

(a) the sale of the plan;

(b) admi nistering the collection, renmttance, and accounting of the anmount
of paynments made into the corpus of the trust; and

(c) reporting required with respect to those contracts which have been sold
and under which the provider is obligated;

to pay the costs of providing personal property and services at need for which

the provider is obligated under a specific outstandi ng preneed funera

arrangenent contract; and

to pay the provider available funds left in the individual trust account

after:

(a) all costs of providing personal property and services for which the
provi der is obligated under the contract underlying the trust; or

(b) the contract is canceled as provided under this chapter and all amounts
payabl e to the purchaser, beneficiary, or any other person have been
paid in full

Di stribution of funds.

I nterest earned on trust funds shall be available to the provider according to
the priority set forth in Section 58-58-11

The ampunt of paynments made into the corpus of the trust and any other anpunt
whi ch has been paid into the corpus of the trust shall be paid to the provider
in the ampbunt credited to a specific account upon the event of one of the
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fol | owi ng:

(a) the death of the beneficiary which shall be denonstrated to the trustee
by the provider by furnishing to the trustee a request for paynment from
the trust acconpanied by a certified copy of the death certificate of
t he beneficiary; or

(b) revocati on of the preneed funeral arrangenent contract by either the
provi der or the purchaser in accordance with the terns and conditions of
the contract, which shall be denbnstrated to the trustee by the provider
by furnishing to the trustee satisfactory evidence that the contract has
been revoked and that all funds due to the buyer or beneficiary have
been paid by the provider

The ampunt of paynments made into the corpus of the trust and any other anpunt

whi ch has been paid into the corpus of the trust shall be paid to the

purchaser or beneficiary upon an order of any court having jurisdiction in the
event of any one of the follow ng:

(a) a judgnment to the benefit of a purchaser or beneficiary upon a finding

of evidence that the provider is in substantial breach of the contract,

or that there is substantial evidence that the provider is or will be
unabl e to provide the personal property or services to the beneficiary
under the contract;

a judgnment of bankruptcy agai nst the provider; or

any finding by the court which deternines that such funds should be

rightfully returned to the purchaser or beneficiary.
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Annual reports concerning trust funds.

Each contract seller shall file an annual report with the division on or
before April 15 of each year in a form provided by the division. The report
shall state the nane of the trustees with which the provider has trust funds
on deposit and the anount renaining on deposit in the trust fund on Decenber
31 of the preceding year or other annual reporting period as the division my
est abl i sh.

Any contract seller which has discontinued the sale of contracts but which has
outstanding contracts is not required to renewits license. It shall continue
to make annual reports to the division until all outstanding contracts have
been fully perforned or transferred to a licensed contract seller

Records and reports of trustee - Contents.

The trustee shall keep a record of all agreenments. The record shall contain the
nanme and address of the payor, the date and the ampbunt of each paynment nade, the
date and amount of each withdrawal and to whom paid, and the name of the bank or
trust conpany depository.

58-58-15.

(1)

(2)

58-58-16.

Audi ts.

The division may audit records of the provider and may inspect them at any
time the division considers it necessary. The provider or trustee shall nake
avail able to the division for exam nation, inspection, or auditing, al
records pertaining to the accounts relating to contracts sold and trusts
establ i shed under this chapter

The director may enpl oy experts fromoutside the division if special need

exi sts to perform exam nations, inspections, and audits under this section
The provider shall be responsible for paynent to the division of al
reasonabl e and necessary costs related to the enploynment of such experts.

Repeal ed.
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